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Acronyms
CAT

Convention Against Torture and other Cruel, Inhuman or Degrading
Treatment or Punishment

CIA

Central Intelligence Agency (United States)

CID

Cruel, Inhuman and Degrading Treatment or Punishment

ICC

International Criminal Court

ICCPR

International Covenant on Civil and Political Rights

MCA

Military Commissions Act

OP-CAT

Optional Protocol to the Convention against Torture

PTSD

Post Traumatic Stress Disorder

SIAC

Special Immigration Appeals Commission

UK

United Kingdom

UN

United Nations

US

United States

VFST

Victorian Foundation for Survivors of Torture Inc.
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Introduction

The recent spate of terrorist activities in many parts of the world has focused
minds on a discussion of torture, and there is considerable legal and philosophical
debate on the subject.
In order to assist those following – and participating in – the debate, Foundation
House has prepared this paper as a resource. As well as extensive references,
it provides a range of resources and web links for readers to access in pursuing
further information and keeping up to date with new developments.
This paper outlines the key issues including:
• international definitions of torture and ‘cruel, inhuman and degrading
treatment or punishment’ (CID)
• where and how torture is currently being used
• the effects of torture on victims, their families and communities
• international laws prohibiting torture
• the debate about whether torture should be legalised in certain
circumstances (such as dealing with terrorist suspects)
Foundation House has been working in this field since 1987, providing a range of
services to refugees who have survived torture or war related trauma.
Our position on torture is clear and unambiguous. We believe that torture is a
systematic violation of human rights which is, and must remain, unacceptable
under any circumstances.
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Defining Torture

2.1

The United Nations Definition of Torture

Internationally, the most commonly cited definition of torture is contained in the
United Nations Convention Against Torture and other Cruel, Inhuman or Degrading
Treatment or Punishment (CAT). This treaty was adopted by the UN General
Assembly in 1984 and as at September 2006 had 141 States Parties – that is,
nations which have formally agreed to comply with the obligations of the treaty.
Torture is defined under Article 1 of the Convention as:

any act by which severe pain or suffering, whether physical or mental, is
intentionally inflicted on a person for such purposes as obtaining from
him or a third person information or a confession, punishing him for
an act he or a third person has committed or is suspected of having
committed, or intimidating or coercing him or a third person, or for any
reason based on discrimination of any kind, when such pain or suffering
is inflicted by or at the instigation of or with the consent or acquiescence
of a public official or other person acting in an official capacity. It does
not include pain or suffering arising only from, inherent in or incidental
to lawful sanctions.1
It is worth noting that under this definition:
• even though the full title of the CAT includes ‘cruel, inhuman or degrading
treatment or punishment’, this phrase is not formally defined anywhere in
its text
• both physical and mental pain and suffering are included – a person might
inflict torture without actually touching the victim, for example, by making
them think they are about to be killed, or by torturing or killing a family
member
• it is considered torture for someone to intentionally inflict pain and suffering
for reasons stated in the definition, but the reasons are illustrative and
not comprehensive. There may also be circumstances where a person
intentionally inflicts severe pain but it does not constitute torture, for
example, a police officer who shoots someone to stop them committing
a serious violent crime, when other less harmful methods of intervention
are ineffective2
���

The full text of the Convention can be found at http://www.unhchr.ch/html/menu3/b/h_cat39.
htm (accessed 30 October 2007).

���

Report of the Special Rapporteur on the question of torture 23 December 2005, UN doc E/
CN.4/2006/6, note 2. http://www.ohchr.org/english/bodies/chr/docs/62chr/ecn4-2006-6.doc
(accessed 30 October 2007).
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°°

if they fail to intervene against a paramilitary group with whom they
are aligned

°°

if the government does not prohibit and enforce by law certain conduct
committed by private citizens (such conduct could include, for example,
a husband coercing his wife to submit to sexual intercourse)

• imprisoning someone who has been fairly convicted for committing
a serious crime is not torture, even though imprisonment may cause
considerable mental suffering. However, UN human rights bodies consider
that judicially sanctioned corporal punishments (for example, amputation,
eye-gouging and flogging) constitute torture or cruel, inhuman or degrading
punishment and are therefore contrary to international law.3
The terms ‘torture’ and ‘cruel, inhuman and degrading treatment or punishment’
(or CID) are also used, but not defined, in other human rights instruments which
prohibit them, such as Universal Declaration of Human Rights, the International
Covenant on Civil and Political Rights and the European Convention for the
Protection of Human Rights.

2.2

Other Approaches to the Definition of Torture

The definitions of torture and CID are not static and have been evolving over time.
Guidance as to what torture and CID mean can be found in statements of bodies
established to interpret and apply the human rights treaties in practice, such as
the UN Human Rights Committee, the European Court of Human Rights and the
Inter American Court of Human Rights. This section also considers the views of
the UN Special Rapporteur on Torture on the distinction between torture and CID,
decisions of the UN Human Rights Committee, jurisprudence of the International
Criminal Tribunals for the former Yugoslavia and Rwanda, and the Rome Statute
of the International Criminal Court (ICC).

���

Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or
punishment 30 August 2005, UN doc. A/60/316 http://documents.un.org/mother.asp (accessed
30 October 2007).
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• public officials are accountable not only for acts of torture which they
personally commit or instigate, but also if they consent or acquiesce when
someone else commits such an act, for example:

2.2.1 The UN Human Rights Committee
The UN Human Rights Committee is established under the International Covenant
on Civil and Political Rights (ICCPR). Torture and CID are prohibited under Article
7 of the ICCPR, which provides that:

No one shall be subjected to torture or to cruel, inhuman or degrading
treatment or punishment.4
The Human Rights Committee is a group of human rights experts appointed
to interpret and monitor implementation of the ICCPR. In interpreting Article 7,
the Committee has emphasised that there is no need to distinguish between
the separate acts of torture and CID, and that the definition will depend on the
nature, purpose and severity of the treatment. It has also stated that Article 7
encompasses not only acts that cause physical pain but also acts that cause
mental suffering:

The Covenant does not contain any definition of the concepts covered
by article 7, nor does the Committee consider it necessary to draw up
a list of prohibited acts or to establish sharp distinctions between the
different kinds of punishment or treatment; the distinctions depend on
the nature, purpose and severity of the treatment applied.
The prohibition in article 7 relates not only to acts that cause physical
pain but also to acts that cause mental suffering to the victim. In the
Committee’s view, moreover, the prohibition must extend to corporal
punishment, including excessive chastisement ordered as punishment
for a crime or as an educative or disciplinary measure. It is appropriate
to emphasise in this regard that article 7 protects, in particular, children,
pupils and patients in teaching and medical institutions.5
The Human Rights Committee further notes that ‘prolonged solitary confinement
of the detained or imprisoned person may amount to acts prohibited by article
7.’6

���

The full text of the Convention can be found at http://www.unhchr.ch/html/menu3/b/a_ccpr.htm
(accessed 30 October 2007).

���

Human Rights Committee General comment No. 20: replaces general comment 7 concerning
prohibition of torture and cruel treatment or punishment UN Doc 10/03/92 http://www.unhchr.ch/
tbs/doc.nsf/0/6924291970754969c12563ed004c8ae5?Opendocument (accessed 30 October
2007).

���

Ibid.
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Like the ICCPR, the European Convention for the Protection of Human Rights and
Fundamental Freedoms states that:

No one shall be subjected to torture or to inhuman or degrading treatment
or punishment. (Article 3)7
Complaints that rights have been violated are adjudicated by the European Court
of Human Rights, which has considered the interpretation of Article 3 in cases
involving quite different situations.
One case concerned the use of five interrogation techniques by UK security forces
against people detained on suspicion of involvement in terrorism in Northern
Ireland. The techniques included forcing detainees to remain for hours in stressful
positions; placing dark coloured hoods over detainees’ heads for extended
periods; subjecting detainees to continuous loud noise; and depriving detainees
of food and drink.8
The court found (by a vote of thirteen to four) that the techniques fell into the
category of ‘inhuman treatment’ because:

they caused, if not actual bodily injury, at least intense physical and
mental suffering to the persons subjected thereto and also led to acute
psychiatric disturbances during interrogation. The techniques were also
degrading since they were such as to arouse in their victim feelings of
fear, anguish and inferiority capable of humiliating and debasing them
and possibly breaking their physical and moral resistance.9
The court took the view that the distinction between torture and inhuman or
degrading treatment was ‘the intensity of the suffering inflicted.’ On this basis,
it concluded that the interrogation techniques ‘did not occasion suffering of the
particular intensity and cruelty implied by the word torture as so understood.’10
In another case, the European Court of Human Rights considered a complaint by
Anthony Tyrer about his being subjected to birching (a practice of punishment
by beating with a birch rod or bundle of twigs) on the order of a court as the

���

The full text of the Convention can be found at http://conventions.coe.int/Treaty/en/Treaties/
Html/005.htm (accessed 30 October 2007)

���

European Court of Human Rights Republic of Ireland v United Kingdom judgement 18 January
1978 (Case No. 5310/71) Series A Number 25.

(9)

Ibid, paragraph 166.

(10) Ibid.
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2.2.2 The European Court of Human Rights

sentence for committing assault.11 Tyrer complained that the punishment violated
his rights not to be subjected to torture or cruel, inhuman or degrading treatment
or punishment.
Tyrer was struck three times on the bare buttocks. The birching raised but did not
cut his skin and he was in pain for about a week and half afterwards.
The Court decided that the suffering he endured was not sufficiently severe as to
constitute torture or inhuman punishment, but that it was degrading.
The Court said an assessment of whether punishment was degrading was
‘relative: it depends on all the circumstances of the case and, in particular, on
the nature and context of the punishment itself and the manner and method of its
execution.’12
Having regard to the circumstances, it concluded that the birching was in fact
degrading:

The very nature of judicial corporal punishment is that it involves one
human being inflicting physical violence on another human being.
Furthermore, it is institutionalised violence that is in the present case
violence permitted by the law, ordered by the judicial authorities of
the State and carried out by the police authorities of the State. Thus,
although (Tyrer) did not suffer any severe or long-lasting physical effects,
his punishment – whereby he was treated as an object in the power of
the authorities – constituted an assault on precisely that which it is one
of the main purposes of Article 3 to protect, namely a person’s dignity
and physical integrity. Neither can it be excluded that the punishment
may have had adverse psychological effects.13
2.2.3 The Inter-American Court of Human Rights
The Inter-American Court of Human Rights hears cases involving alleged violations
of the American Convention on Human Rights, which provides that:

No one shall be subjected to torture or to cruel, inhuman, or degrading
punishment or treatment. (Article 5)14

(11) European Court of Human Rights Tyrer v United Kingdom judgement 25 April 1978.
(12) Ibid, paragraph 30.
���� Ibid, paragraph 33.
���� The full text of the Convention can be found at http://www.oas.org/juridico/english/treaties/b-32.
html (accessed 30 October 2007).
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In one case, the Court stated:

The violation of the right to physical and psychological integrity of
persons is a category of violation that has several gradations and
embraces treatment ranging from torture to other types of humiliation or
cruel, inhuman or degrading treatment with varying degrees of physical
and psychological effects caused by endogenous factors which must
be proven in each specific situation.
The European Court of Human Rights has declared that, even in
the absence of physical injuries, psychological and moral suffering,
accompanied by psychic disturbance during questioning, may be
deemed inhuman treatment. The degrading aspect is characterised by
fear, anxiety and inferiority induced for the purpose of humiliating and
degrading the victim and breaking his physical and moral resistance…
That situation is exacerbated by the vulnerability of a person who is
unlawfully detained…Any use of force that is not strictly necessary to
ensure proper behaviour on the part of the detainee constitutes an
assault on the dignity of the person…in violation of Article 5 of the
American Convention.15
There is also an Inter-American Convention to Prevent and Punish Torture,
adopted by the Organization of American States in 1985, which defines torture in
Article 2 as follows:

For the purposes of this Convention, torture shall be understood to be any
act intentionally performed whereby physical or mental pain or suffering
is inflicted on a person for purposes of criminal investigation, as a means
of intimidation, as personal punishment, as a preventive measure, as a
penalty, or for any other purpose. Torture shall also be understood to be
the use of methods upon a person intended to obliterate the personality
of the victim or to diminish his physical or mental capacities, even if they
do not cause physical pain or mental anguish.
The concept of torture shall not include physical or mental pain or
suffering that is inherent in or solely the consequence of lawful measures,
provided that they do not include the performance of the acts or use of
the methods referred to in this article.16

���� Inter-American Court of Human Rights Loayza Tamayo Case judgement 17 September 1997,
paragraph 57.
���� The full Convention can be found at http://www.oas.org/juridico/English/Treaties/a-51.html
(accessed 30 October 2007).
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2.2.4 The Special Rapporteur on Torture
The UN Special Rapporteur on the question of torture – an independent expert
appointed to investigate complaints of torture – has published this view of the
distinction between torture and CID, focusing on the circumstances in which
force is used:

Inherent in the concept of CIDT (cruel, inhuman and degrading treatment)
is the disproportionate exercise of police powers. The beating of a
detainee with a truncheon for the purpose of extracting a confession
must be considered torture if it inflicts severe pain or suffering; the
beating of a detainee with a truncheon walking to and from a cell might
amount to CIDT, but the beating of demonstrators in the street with the
same truncheon for the purpose of dispersing an illegal demonstration
or prison riot, for example, might be justified as lawful use of force by
law enforcement officials. In other words, since the enforcement of the
law against suspected criminals, rioters or terrorists may legitimately
require the use of force, and even of lethal weapons, by the police and
other security forces, only if such use of force is disproportionate in
relation to the purpose to be achieved and results in pain and suffering
meeting a certain threshold, will it amount to cruel or inhuman treatment
or punishment.17
The UN Special Rapporteur on Torture and other UN human rights experts have
recently considered whether specific interrogation techniques and conditions of
detention at Guantanamo Bay violate the prohibitions on torture and CID under
international law.18 It was concluded that:

stripping detainees naked, particularly in the presence of women and
taking into account cultural sensitivities, can in individual cases cause
extreme psychological pressure and can amount to degrading treatment,
or even torture. The same holds true for the use of dogs, especially if it
is clear that an individual phobia exists.19
2.2.5 Decisions of the UN Human Rights Committee
Decisions of the UN Human Rights Committee have helped to further define
what constitutes torture and CID. Under its complaints mechanism, the Human
���� Report of the Special Rapporteur on the question of torture 23 December 2005, paragraph 38,
UN doc E/CN.4/2006/6, note 2 http://www.ohchr.org/english/bodies/chr/docs/62chr/ecn42006-6.doc (accessed 30 October 2007).
���� ‘Situation of detainees at Guantanamo Bay’ Report of the Chairperson of the Working Group on
Arbitrary Detention et al UN Doc E/CN.4/2006/120, 15 February 2006. http://www.ohchr.org/
english/bodies/chr/docs/62chr/E.CN.4.2006.120_.pdf (accessed 30 October 2007).
���� Ibid, paragraph 51.
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2.2.6 The International Criminal Tribunals: Rape as Torture
A number of recent decisions of the International Criminal Tribunals for Rwanda
and the former Yugoslavia have further expanded the definition of torture in
relation to rape and sexual offences committed in the context of armed conflict.
For example, in the case of Akayesu, the Rwandan trial chamber acknowledged
that rape can constitute torture where it is used for:

such purposes as intimidation, degradation, humiliation, discrimination,
punishment, control or destruction of a person … when inflicted by or at
the instigation or with the consent or acquiescence of a public official or
other persons acting in an official capacity.21
2.2.7 The Rome Statute of the International Criminal Court: NonState Actors
The Rome Statute of the newly adopted International Criminal Court (ICC) has
further extended the definition of torture in relation to acts committed by non-state
actors.22 The CAT definition of torture has been criticised for limiting the range of
acts constituting torture to those committed by a state actor or public official.
By contrast, the Rome Statute definition of torture includes acts committed by
individuals not acting in an official capacity. In article 7 (2) (e) it defines torture
as:

the intentional infliction of severe pain or suffering, whether physical
or mental, upon a person in the custody or under the control of the
accused.23
This definition of torture does not require the involvement of a public official. It
also provides even greater scope for the prosecution of rape and sexual crimes as
torture by removing the requirement for ‘official’ authority of involvement.
���� See for example Vuolanne v Finland 265/1987:02/05/89, UN doc CCPR/C/35/D/265/1987,
paragraph 9.2.
���� International Criminal Tribunal for Rwanda Akayesu judgement, Case No ICTR-96-4-T, September
1998, paragraph 597.
���� The ICC has been established to try persons accused of the most serious crimes of international
concern, namely genocide, crimes against humanity and war crimes. See http://www.icc-cpi.int/
about.html (accessed October 30 2007).
���� The full text of the Statute can be found at http://www.un.org/law/icc/statute/romefra.htm
(accessed 30 October 2007).
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Rights Committee has found that an assessment of what constitutes ‘inhuman’ or
‘degrading’ treatment will depend on all circumstances of the case, such as the
duration and manner of the treatment, its physical or mental effects as well as the
age, sex and health of the victim.20

2.3

Government Approaches to Defining Torture
and CID

Countries that are parties to the CAT are required to provide periodic reports to
the UN Committee Against Torture, the body established to monitor compliance.
In recent years, concerns have been expressed about the willingness of some
countries to ‘redefine’ what is permissible in terms of torture due to the so-called
‘war on terror.’24
2.3.1 United States Government
When the US Senate consented to the US becoming a party to the CAT, it did so
subject to the following understanding of the definition of torture:

in order to constitute torture, an act must be specifically intended to
inflict severe physical or mental pain or suffering and that mental pain
or suffering refers to prolonged mental harm caused by or resulting
from (1) the intentional infliction or threatened infliction of severe
physical pain or suffering; (2) the administration or application, or
threatened administration or application, of mind altering substances
or other procedures calculated to disrupt profoundly the senses or
the personality; (3) the threat of imminent death; or (4) the threat that
another person will imminently be subjected to death, severe physical
pain or suffering, or the administration or application of mind altering
substances or other procedures calculated to disrupt profoundly the
senses or personality.25
In August 2002, US Department of Justice senior lawyer Jay Bybee provided
advice for Alberto Gonzales, President Bush’s counsel, on standards of conduct
for interrogations consistent with the CAT as implemented by the USA. Bybee’s
memorandum stated that ‘physical pain amounting to torture must be equivalent
in intensity to the pain accompanying serious physical injury, such as organ failure,
impairment of bodily function, and even death.’26

���� See for example comments made by Human Rights Watch about the United States http://
www.hrw.org/campaigns/torture.htm. Regarding Australia, see the Shadow Report to the UN
Committee Against Torture by the New South Wales Council for Civil Liberties, 27 July 2007
http://www.nswccl.org.au/docs/pdf/CAT%20shadow%20report.pdf (accessed 30 October
2007).
��������
See http://www.unhchr.ch/html/menu2/6/cat/treaties/convention-reserv.htm, (accessed 30
October 2007).
���� See ‘Standards of conduct for interrogation under 18 U.S.C. 2340-2340A’ Memorandum from
Assistant Attorney General Jay S. Bybee to Alberto R. Gonzales, Counsel to the President 1
August 2002 http://www.aclu.org/safefree/resources/18479res20040823.html, (accessed 30
October 2007).
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In response to the criticism, the Justice Department rescinded this opinion, and in
December 2004, released another memorandum which publicly declared torture
‘abhorrent.’28 However, shortly after this, in 2005, a still-secret Justice Department
legal opinion was disclosed in the New York Times, which reported that the CIA
was authorised to subject detained terrorist suspects to a combination of abusive
interrogation methods, including simulated drowning (‘waterboarding’) and
exposure to frigid temperatures.29
In December 2005, the US Congress passed a prohibition against the use of
torture and cruel, inhuman and degrading treatment against prisoners, including
those held at Guantanamo Bay. The so-called ‘McCain Amendment’ prohibits
US military interrogators from using interrogation techniques not listed in the US
Army Field Manual on Intelligence Interrogation. The legislation containing the
McCain Amendment was criticised by legal and human rights commentators as it
included another provision that limited the judiciary’s ability to enforce the torture
ban. This provision denied the more than five hundred detainees in Guantanamo
Bay the ability to bring legal action seeking relief from the use of torture or CID
and authorised the Department of Defense to consider evidence obtained through
torture or other inhumane treatment.30
More recently, in July 2007, US President George W. Bush issued an Executive
Order that interprets Common Article 3 of the Geneva Conventions (that provide
standards for the treatment of treatment of prisoners of war.) The Order requires
���� ‘Torture and positive law: jurisprudence for the White House’ General aspects of law seminar,
University of California, Berkeley http://repositories.cdlib.org/berkeley_gala/fall2004/1/
(accessed 30 October 2007).
���� See US Department of Justice Office of Legal Counsel Memorandum for James B. Comey Deputy
Attorney General 30 December 2004 http://hei.unige.ch/~clapham/hrdoc/docs/dagmemo.pdf
(accessed 30 October 2007).
���� See Loven, J ‘Bush defends US interrogation methods’ The Boston Globe 6 October 2007 http://
www.boston.com/news/nation/washington/articles/2007/10/05/democrats_want_to_see_
interrogation_memo/ (accessed 30 October 2007). See also, Human Rights Watch US: Attorney
General nominee should repudiate torture memos 4 October 2007 http://hrw.org/english/
docs/2007/10/04/usdom17021.htm (accessed 30 October 2007).
���� See for example, Human Rights Watch US: landmark torture ban undercut 16 December 2005
http://hrw.org/english/docs/2005/12/16/usdom12311.htm (accessed 30 October 2007).
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The memorandum was leaked to the media in 2004 and was strongly criticised by
a number of legal, military and human rights commentators on various grounds.
There was particular concern that the definition of torture was deliberately
confined to the most extreme methods of coercion. According to Professor
Jeremy Waldron, Bybee deliberately misrepresented the sources on which he
based his advice ‘in order to distort the character of the prohibition on torture and
specifically to create an impression in his audience (in the White House) that there
is more room for the lawful infliction of pain in interrogation than his audience’s
casual acquaintance with the anti-torture statute might suggest.’27

that any CIA interrogation program must comply with all relevant federal statutes
and places limitations on interrogation techniques and conditions of confinement.31
While the Order has been welcomed by some it has also been criticised by human
rights organisations for not explicitly clarifying what techniques the CIA can and
cannot lawfully engage in.32
2.3.2 Australian Government
The Australian Government stated in one of its reports to the UN Committee
Against Torture its understanding that the acts or conduct encompassed by the
expression cruel inhuman or degrading treatment or punishment:

entail some lesser degree of severity than those defined as ‘torture’,
which nevertheless are inconsistent with the inherent dignity and rights
of the person. Australia understands that the expression encompasses
such acts as excessive punishments out of proportion to the crime
committed, or treatment which grossly humiliates and debases a
person.33
However, as in the US, recent concerns have been expressed about the Australian
government’s apparent willingness to relax its approach to recognising certain
acts as torture, for example, sleep deprivation. During recent questioning from
Australian Greens Senator Kerry Nettle the then Justice Minister Chris Ellison said
that sleep deprivation did not necessarily constitute torture. He stated:

sleep deprivation per se in a counter-terrorism security exercise is not
torture as such unless there are other circumstances which would rule it
so – and in that event you look at the extent and the manner.34
Senator Ellison was backing statements made by the Attorney-General Philip
Ruddock that he did ‘not regard sleep deprivation as torture’.35 The President of
the Human Rights and Equal Opportunity Commission John von Doussa criticised
the Attorney-General’s views, stating:
���� See Executive Order: interpretation of the Geneva Conventions common article 3 as applied to a
program of detention and interrogation operated by the Central Intelligence Agency http://www.
whitehouse.gov/news/releases/2007/07/print/20070720-4.html (accessed 30 October 2007).
���� See for example, Physicians for Human Rights and Human Rights First Leave no marks:
enhanced interrogation techniques and the risk of criminality August 2007
http://physiciansforhumanrights.org/library/documents/reports/leave-no-marks.pdf (accessed
30 October 2007).
���� UN doc CAT/C/25/Add.11 paragraph 6. http://hri.ca/fortherecord2000/documentation/tbodies/
cat-c-25-add11.htm (accessed 30 October 2007).
���� Senate Official Hansard No 11, 2006, Wednesday 11 October 2006, http://www.aph.gov.au/
hansard/senate/dailys/ds111006.pdf (accessed 30 October 2007).
���� See ‘Quick trial for Hicks essential: Ruddock’ Insiders Transcript 1 October 2006 http://www.
abc.net.au/insiders/content/2006/s1752836.htm, (accessed 30 October 2007).
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regardless of how sleep deprivation is defined – and for the record, I
consider it is a form of torture – it is clearly a technique of obtaining
information that may produce unreliable evidence that should not be
admitted in a court of criminal justice.36

���� See The Hon. John von Doussa QC ‘Criminal justice in a climate of fear – reflections on the legal
response to terrorism’ Speech to 10th International Criminal Congress Perth, 19 October 2006
http://www.hreoc.gov.au/about/media/speeches/speeches_president/2006/criminal_justice_
in_a_climate_of_fear.html (accessed October 30 2007).
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Torture in the World Today
...fifty-seven years after the Universal
Declaration of Human Rights prohibited
all forms of torture and cruel, inhuman or
degrading treatment or punishment, torture
remains unacceptably common.
UN Secretary-General Kofi Annan, Human Rights Day 200537

3.1

Torture is Alive and Well

The persistent and widespread occurrence of torture and cruel, inhuman or
degrading treatment or punishment (CID) is reflected in numerous reports of
confirmed and suspected torture published by well-established human rights
sources.38
Governments have frequently used torture as a weapon in conflicts on those
opposed to them, both when the opponents were armed and when they used
political, economic and other means to express their opposition.
Two common situations documented by historians, human rights organisations,
official inquiries such as ‘truth and reconciliation commissions’,39 and other
sources are:
• where groups seek territorial independence (for example France in Algeria;
Indonesia in East Timor and West Papua; Russia in Chechnya)
• where there are political, ideological and religious divisions or simply the
desire to retain dictatorial power e.g. ‘right-wing’ governments in south
and central America against ‘left-wing’ opponents; the Soviet Union
against dissidents; the South African Government during the apartheid
period; contemporary Egypt and Zimbabwe.

(37) UN Secretary-General Kofi Annan Message on Human Rights Day 10 December 2005 www.
un.org/events/humanrights/2005 (accessed 30 October 2007).
���� See Section 8 for a full list of organisations and other sources that document instances of
torture.
(39) See United States Institute of Peace Truth Commissions digital collection http://www.usip.org/
library/truth.html. See also US State Department Country reports on human rights practices
http://www.state.gov/g/drl/hr/c1470.htm (accessed 30 October 2007).
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The purpose of torture was to obtain information from the victim, to
punish the victim, to threaten the victim, to humiliate the victim, to
intimidate the victim or others sharing the victim’s political allegiance or
to force a change in a victim’s loyalties.40
In view of the widespread public revulsion against torture, governments have
generally used it without admitting that they do so and strenuously denied
allegations of such conduct.
Israel is one recent instance of a government which publicly admitted to and
defended its use of what was euphemistically described as ‘physical means’
against people being interrogated in relation to terrorism. Such physical means
included violent shaking of a detainee’s upper body and head and placing
detainees in stressful positions for prolonged periods.41
In the United States, news reports have disclosed that from March 2002, the
Central Intelligence Agency (CIA) was authorised to use ‘enhanced’ interrogation
techniques, including waterboarding (mock drowning), exposure to extreme cold
(including induced hypothermia), stress positions, extreme sensory deprivation
and overload, shaking, striking, prolonged sleep deprivation, and isolation, among
others.42

3.2

Monitoring the Use of Torture

Common situations where torture and CID occur are:
• police/military violence when dealing with armed rebels or terrorists and
those suspected of supporting them
• the treatment of people detained in prisons and psychiatric institutions
• police violence against people suspected of ordinary crimes.
���� CAVR Chega! Final report of the Commission for Reception, Truth and Reconciliation in East
Timor 2005, paragraph 84 http://www.ictj.org/en/news/features/846.html (accessed 30 October
2007).
(41) Public Committee Against Torture in Israel and Others v The State of Israel and Others
H.C.5100/94.
���� This was reported in several news reports. See Ross, B and Esposito, R ‘CIA’s harsh terrorism
techniques described’ ABC news 18 November 2005, http://abcnews.go.com/WNT/Investigation/
story?id=1322866; Priest, D ‘CIA puts harsh tactics on hold: memo on methods of interrogation
had wide review’ The Washington Post 27 June 2004 http://www.washingtonpost.com/wp-dyn/
articles/A8534-2004Jun26.html (accessed 30 October 2007). See also Physicians for Human
Rights and Human Rights First, August 2007, above, n 32.
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Torture has been and is being used for a variety of reasons. The inquiry into
human rights violations committed during the Indonesian occupation of East
Timor found that:

Despite the best efforts of international human rights organisations to monitor the
worldwide use of torture and CID, several factors make it impossible to compile
an authoritative and comprehensive account of the pattern of torture in the world
today.
Many victims cannot complain, for example, because they are detained and cannot
communicate with outside people or authorities. They may be too frightened to
complain or see no point because they believe authorities will take no action
against the perpetrators. Sometimes the psychological trauma may also act as a
barrier to complaining or speaking out.
Many governments fail to take firm action against torture – this failure is often
reflected in their lack of cooperation with the work of the independent expert
appointed by the United Nations – the Special Rapporteur on Torture – investigating
allegations of torture.
In his report of 30 August 2005, the Special Rapporteur notes that many
governments simply ignore his appeals on behalf of individuals who might be
at risk of torture or other forms of ill-treatment.43 From 1 December 2001 to 30
November 2004 the Special Rapporteur made 999 such urgent appeals and only
41 per cent of governments responded. Thirty three governments had never
responded to urgent appeals.
Some governments impede the work of the Special Rapporteur by ignoring his
requests to be officially invited to make a visit to their country, during which he
can inspect places of detention and make inquiries about cases of alleged torture
and CID which have been provided to his office.
Recently, the US Government gave permission to the Special Rapporteur and
other UN human rights officials to visit the detention facility at Guantanamo Bay,
but stipulated that interviewing detainees would be prohibited. The UN officials
considered this an unacceptable condition and did not undertake the visit.44
Therefore, effective monitoring of torture is limited by numerous factors and any
discussion of its prevalence must take this under-reporting into account.

���� Report of the Special Rapporteur on torture, above, n 2.
���� See ‘Situation of detainees at Guantanamo Bay’ above, n 18.
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Recent Reports of Torture and CID

The following examples are from findings by UN and other inquiries.
3.3.1 Police/Military Actions Against Suspected Armed Rebels and
Supporters
• Indonesian security forces and their auxiliaries ‘committed, encouraged
and condoned widespread and systematic torture and ill-treatment
of victims during the period of Indonesian occupation of Timor-Leste’,
including rape and other forms of sexual violence.45
• Nepalese police and military systematically practise torture and illtreatment in order to extract confessions and obtain intelligence in relation
to the internal armed conflict with the Maoist rebels. The methods include
beatings with bamboo poles, pouring water into the nose and applying
electric shocks to the ears.46
• In the Sudanese province of Darfur, the Government and allied local
militia forces known as Janjaweed have been fighting rebel groups and
have engaged in widespread brutal attacks on civilians they believe are
identified with the rebels. ‘Incidence of torture and inhuman and degrading
treatment of civilians in Darfur has been reported by several organisations.
Rape, burning and beating, stripping women of their clothes, verbal abuse
and humiliation of civilians were reported to have occurred frequently
during attacks by the Janjaweed and Government forces.’47
3.3.2 Torture and CID of People Detained in Prisons and Psychiatric
Institutions
In 2003, the UN Special Rapporteur on Torture reported that over a number of
years he had received complaints about the treatment of people in psychiatric
institutions:

According to the information received, some people held in psychiatric
institutions are kept in overcrowded spaces and unhygienic conditions
with a lack of access to adequate food and drink and in inappropriate
temperatures, fastened to benches, beds or wheelchairs, given
inappropriate medical care, if at all, or subjected to aversive procedures,
such as subjection to electric shocks, prolonged restraint, slaps
(45) See CAVR above, n 40, p 808.79
���� Mission to Nepal report by the Special Rapporteur on Torture and other Cruel, Inhuman or
Degrading Treatment or Punishment, Manfred Nowak UN doc E/CN.4/2006/6/Add.5, 9 January
2006. http://documents.un.org/mother.asp (accessed 30 October 2007).
(47) Report of the International Commission of Inquiry on Darfur to the United Nations SecretaryGeneral 25 January 2005, paragraph 362. http://www.un.org/News/dh/sudan/com_inq_darfur.
pdf (accessed 30 October 2007).
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3.3

and beatings, deprivation of sense, isolation and other forms of illtreatment.48
Among other issues of particular attention, the Special Rapporteur noted that:

certain practices such as irreversible treatment, including sterilisation
or psychosurgery…may amount to a form of ill-treatment or even, in
certain circumstances, to torture.49
Brazil and Mongolia are examples of countries where UN human rights bodies
have reported torture and CID in prisons and other places of detention.50 For
example:
• Brazil: ‘Beatings are…said frequently to be used to punish inmates who
allegedly have not respected the internal disciplinary rules. Special police
units are often called in to restore order and security and the excessive
use of force is common in such instances. Many allegations referred to
members of the special units wearing hoods and using wooden and iron
sticks and wires. Beatings were also said to occur the nights following
a revolt or an attempted escape, as a form of punishment. Transfers to
new places of detention are reported often to be accompanied by beating
by guards upon arrival, as a way of indicating to newcomers who is in
charge.’51
• Mongolia: ‘The fact that death row prisoners are detained in complete
isolation, are continuously kept hand cuffed and shackled throughout
their detention, and are denied adequate food constitute additional
punishments which can only be qualified as torture as defined in article 1
of the Convention (Against Torture).’52

���� Report of the Special Rapporteur on the question of torture and other cruel, inhuman or degrading
treatment of punishment UN doc A/58/120, 3 July 2003, paragraph 36.
���� Ibid., paragraph 47.
���� Visit to Brazil – report of the Special Rapporteur, Sir Nigel Rodley UN doc E/CN.4/2001/66/
Add.2, 30 March 2001; Mission to Mongolia – report by the Special Rapporteur, Manfred
Nowak UN Document number E/CN.4/2006/6Add.4, 20 December 2005. See also Human
Rights Committee, Consideration of initial report by Uganda under article 40 of the International
Covenant on Civil and Political Rights UN Document number CCPR/C/UGA/2003/1, 25 February
2003.
���� Visit to Brazil – report of the Special Rapporteur above, n50, paragraph 13.
���� Mission to Mongolia above, n50, paragraph 53.

20

Following a recent investigation, the Special Rapporteur on Torture concluded
that law enforcement officials in Georgia often used torture and ill-treatment to
extract confessions for alleged offences from people they detain. The methods of
torture include beating with fists, butts of guns and truncheons, electric shocks
and cigarette burns.53

…confessions cannot be extracted with love.
The fear of the police has to be kept alive –
how else would you reduce crime?
Indian police officer54

The Special Rapporteur on Torture has found evidence that torture is still widely
practised in Paraguay, primarily during the first days of police custody as a means
of obtaining confessions.55

3.4

The Use of Rendition Proceedings

‘Rendition’ describes the process of people being transferred by the authorities
of one country to another, without judicial oversight as is involved in extradition
proceedings. In recent years, rendition has been increasingly used against people
suspected of involvement in terrorism, who have been transferred from countries
with strong human rights protections to countries which notoriously violate human
rights.
By intention or otherwise, rendition facilitates people being placed at great risk
of torture. Rendition is prohibited by the Convention Against Torture (CAT) which
provides that a country must not expel, return or extradite a person to a country
where there are substantial grounds for believing that the person would be in
danger of being subjected to torture. (Article 3)
In a report to the UN General Assembly in August 2005, the UN Special Rapporteur

���� Mission to Georgia: report by the Special Rapporteur on torture and other cruel, inhuman or
degrading treatment or punishment, Manfred Nowak UN Doc. E/CN.4/2006/6/Add.3, 23
September 2005.
(54) Raghuraj Singh Chauhan, cited in Rama Lakshmi ‘In India, torture by police is frequent and
deadly’ The Washington Post 5 August 2004.
���� Report of the Special Rapporteur on on torture and other cruel, inhuman or degrading treatment
or punishment, Manfred Novak UN document number A/HRC/4/33 15 January 2007.
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3.3.3 Police Violence Against Criminal Suspects

on Torture was critical of a number of countries including the United States, the
United Kingdom, Canada, France, Sweden and Kyrgyzstan for violating human
rights by deporting terrorist suspects to countries such as Egypt, Syria, Algeria
and Uzbekistan, where they may have been tortured. The report noted that:

Several Governments, in the fight against terrorism, have
transferred or proposed to return alleged terrorist suspects to
countries where they may be at risk of torture or ill-treatment.56

We don’t kick the [expletive] out of them. We
send them to other countries so they can kick
the [expletive] out of them.
Comment of US official involved in transferring
captured terrorist suspects from US control to
agents of other countries57

In 2005, the Council of Europe initiated an investigation into reports that the US
had illegally transferred terrorist suspects from European countries, with European
officials either actively assisting or turning a blind eye to what they must have
suspected was occurring.
The investigator reported that:

there is a great deal of coherent convergent evidence pointing to
the existence of a system of ‘relocation’ or ‘outsourcing’ of torture.
Acts of torture, or severe violations of detainees’ dignity through the
administration of inhuman or degrading treatment, are carried out outside
national territory and beyond the authority of the national intelligence
services.58
In early 2006 the European Parliament set up a temporary committee on the
alleged use of European countries by the CIA for the transportation and illegal
(56) Report of the Special Rapporteur on Torture above, n2, paragraph 29.
(57) Reported in Priest, D and Gellman, B ‘US decries abuse but defends interrogations’ The
Washington Post 26 December 2002 http://www.washingtonpost.com/ac2/wp-dyn?pagenam
e=article&contentId=A37943-2002Dec25 (accessed 30 October 2007).
���� Committee on Legal Affairs and Human Rights, Council of Europe Parliamentary Assembly
Alleged secret detention in Council of Europe member states AS/Jur (2006) 03 rev, 22 January
2006 http://assembly.coe.int/CommitteeDocs/2006/20060124_Jdoc032006_E.pdf (accessed
30 October 2007).
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In Canada a Commission of Inquiry was recently conducted into the deportation
of a Canadian citizen – Maher Arar – to Syria, by the US government.61 Mr Arar
was detained by the US government at Kennedy Airport in New York on his way
home to Canada from a family holiday in Tunisia, due to false information supplied
by the Royal Canadian Mounted Police that he was a member of a terrorist group.
The Commission of Inquiry found that he was flown to Jordan and from there
taken to Syria, where he was held in a tiny cell for 10 months in degrading and
inhumane conditions and tortured.62 While the Canadian government has now
publicly aired the facts of its involvement in this incident, the US government has
refused to publicly discuss the Arar matter.

3.5

The Use of Diplomatic Assurances

In recent years, some governments have sought to meet their legal obligation
not to send people to countries where they face a real risk of being tortured, by
obtaining ‘diplomatic assurances’ from the receiving government that people who
are returned will not be mistreated. For example:
• the United Kingdom negotiated ‘memorandums of understanding’ with
Jordan and Libya for sending people to those countries in the aftermath
of the bombings in London of 7 July 2005
• in 2001 Sweden expelled two men to Egypt on the grounds of suspected
terrorist activities, after receiving assurances that they would not be
tortured
• in 2002 the US detained a dual Canadian-Syrian citizen who was in transit

���� Temporary Committee on the alleged use of European countries by the CIA for the transportation
and illegal detention of prisoners Report on the alleged use of European countries by the CIA
for the transportation and illegal detention of prisoners http://www.europarl.europa.eu/comparl/
tempcom/tdip/final_report_en.pdf (accessed 30 October 2007).
���� European Parliament Resolution on the alleged use of European Countries by the CIA for the
transportation and illegal detention of prisoners http://www.europarl.europa.eu/comparl/
tempcom/tdip/final_ep_resolution_en.pdf (accessed 30 October 2007).
���� Commission of Inquiry into the Actions of Canadian Officials in Relation to Maher Arer http://
www.ararcommission.ca/ (accessed 30 October 2007).
���� Ibid.

23

3 Torture in the World Today

detention of prisoners. The committee’s report concluded that many European
countries were ‘turning a blind eye’ to flights operated by the CIA which ‘on some
occasions, were being used for extraordinary rendition or the illegal transportation
of detainees.’59 On the basis of the report, the European Parliament adopted a
resolution which condemned ‘the condoning and concealing of the practice’ of
extraordinary rendition by certain European countries and called on Member
States of the European Union to carry out detailed investigations and compensate
the victims.60

to Canada, and flew him to Jordan for transfer to Syria – it later claimed
that Syria provided assurances he would not be tortured.63
This practice has been strongly criticised by the UN Special Rapporteur on Torture,
among others, because he considers diplomatic assurances to be:

unreliable and ineffective in the protection against torture and illtreatment: such assurances are sought usually from States where the
practice of torture is systematic; post-return monitoring mechanisms
have proven to be no guarantee against torture; diplomatic assurances
are not legally binding, therefore they carry no legal effect and no
accountability if breached; and the person whom the assurances aim to
protect has no recourse if the assurances are violated.64

���� The instances are described in Report of the Special Rapporteur on Torture above, n 2.
���� Ibid., paragraph 51.
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4

The Effects of Torture
What was inflicted on me… was by far not the
worst form of torture. No red-hot needles were
shoved under my fingernails, nor were any lit
cigars extinguished on my bare chest. What did
happen to me there... was relatively harmless
and it left no conspicuous scars on my body.
And yet, twenty one years after it occurred… I
dare to assert that torture is the most horrible
event a human being can retain within himself.
Jean Amery, a member of the Belgian anti-German
resistance during World War II, was captured and physically
tortured in 1943. He was unable to write about his
experiences until 20 years later.
Amery committed suicide in 1978.65

As indicated by Jean Amery’s words above, torture inflicts mental harm as well as
physical harm, and the body may heal more quickly than the mind.
Amery’s sentiments have been echoed by Sister Dianna Ortiz, who was abducted
by security forces while working as a missionary among indigenous people in
Guatemala in 1989. She was taken to a secret prison, gang-raped, burned with
cigarettes, and suspended over a pit filled with the bodies of men, women and
children who had been murdered.
‘No one ever fully recovers,’ Ortiz stated, ‘not the one who is tortured, and not the
one who tortures. Every time he tortures, the torturer reinforces the idea that we
cannot trust one another, and that we cannot trust the world we live in.’66
Peter Kooijmans, the first UN Special Rapporteur on Torture, captured the
interaction between physical and mental effects of torture as follows:

Torture is the violation par excellence of the physical and mental
integrity – in their indissoluble interdependence – of the individual being.
Often a distinction is made between physical and mental torture. This
distinction, however, seems to have more relevance for the means by
���� Amery J At the mind’s limits New York: Schocken Books 1986, p22.
(66) ‘The survivors’ perspective – voices from the center’ in Gerrity E, Keane T and Tuma F The
mental health consequences of torture New York: Kluwer 2001, p15.
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which torture is practised than for its character.
Almost invariably the effect of torture, by whatever means it may have
been practised, is physical and psychological. Even when the most
brutal physical means are used, the long-term effects may be mainly
psychological; even when the most refined psychological means are
resorted to, there is nearly always the accompanying effect of physical
pain. A common effect is the disintegration of the personality.67

4.1

Physical and Psychological Sequelae in Adults

The physical sequelae of torture are as varied as the methods of torture practised.68
They are summarised in Table 1. Many survivors do not have enduring physical
sequelae but the lack of visible signs should not be taken to mean that physical
torture has not occurred. Some forms of torture leave few visible signs.69
The psychological sequelae include post-traumatic stress disorder (PTSD),70
depressive disorders and anxiety disorders.71 Studies of survivor populations
using clinical research tools indicate prevalence rates for PTSD of between 32%
and 100%.72 Rates of depression of between 47% and 72% have been found in

���� Kooijmans P Report of the Special Rapporteur on torture UN doc E/CN.4/1986/15, paragraph
4.
���� Amnesty International, French Medical Commission and Marange V Doctors and torture:
resistance or collaboration? London: Bellew Publishing 1989.
���� Medical Faculties of the Universities of Copenhagen, Odense and Aarhus and the Danish
National Board of Health ‘Medical aspects of torture’ Danish Medical Bulletin Vol 37 Supplement
No1 January 1990, pp1-88.
���� American Psychiatric Association Diagnostic and statistical manual of mental disorders
(4th edn) Washington, 1994, pp424-447; Garcia-Peltoniemi R E ‘Clinical manifestations of
psychopathology’ in Westermeyer J, Williams C L and Nguyen A N (eds) Mental health services
for refugees mental health program US Department of Health and Human Services, 1990, pp4950; Somnier F, Vesti P, Kastrup M, Genefke I K ‘Psychosocial consequences of torture: current
knowledge and evidence’ in Basoglu M (ed) Torture and its consequences: current treatment
approaches Cambridge: Cambridge University Press 1993, pp56-71.
���� Allden K, Poole C, Chantanvich S, Ohmar K, Aung N N, Mollica R F ‘Burmese political dissidents
in Thailand: trauma and survival among young adults in exile’ American Journal of Public Health
86 (11), 1996, pp1561-1569; Mollica R F, Wyshak G, Lavelle J ‘The psychosocial impact of war
trauma and torture on Southeast Asian refugees’ The American Journal of Psychiatry 144 (12),
1987, pp1567-1572
���� Kinzie J D, Fredrickson M D, Ben R, Fleck J, Karis W ‘Post traumatic stress disorder among
survivors of Cambodian concentration camps’ in American Journal of Psychiatry 141, 1984,
pp644-650; Carlson E B and, Rosser-Hogan R ‘Trauma experiences, posttraumatic stress,
dissociation and depression in Cambodian refugees’ The American Journal of Psychiatry 1148
(11), 1991, pp1548-1551; Fox S and Tang S ‘The Sierra Leonean refugee experience: traumatic
events and psychiatric sequelae’ The Journal of Nervous and Mental Disease 188(8), 2000,
pp490-495; Peltzer K ‘Trauma and mental health problems of Sudanese refugees in Uganda’
Central African Journal of Medicine 45 (5), 1999, pp.110-114.
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Table 1: Common Physical and Mental Effects of Torture
Physical

Psychological

•

brain damage

•

•

cardiopulmonary complications

problems with concentration and
memory

•

scars and disfigurement from
burns

•

anxiety

•

depression

•

mutilation of body parts

•

grief

•

limited mobility

•

relationship problems

•

muscle swelling
atrophy

•

intrusive memories and images

•

lack of sleep

•

chronic pain

•

nightmares

•

headaches

•

numbing and anhedonia

•

deafness

•

irritability

•

blindness

•

adjustment disorders

•

loss of teeth

•

sexual dysfunction

•

internal injuries

•

feelings of powerlessness

•

shame and guilt

•

shattered assumptions of human
existence – security, trust,
meaning

and

muscle

A focus on diagnostic disorders or symptomatic effects can obscure the farreaching effects of torture on everyday functioning:
• Ability to carry out everyday tasks and attend to basic needs can be
seriously impaired by feelings of powerlessness and lack of connection
to others74
• Learning ability and work performance are seriously disrupted by poor
concentration, memory impairment and sleep disturbance
• Pain, whether caused by injuries or psychosomatic in nature, can be
debilitating
���� Simpson M A ‘Traumatic stress and the bruising of the soul’ in Wilson J P and Raphael B (eds)
International handbook of traumatic stress syndromes, New York: Plenum Press 1993, pp667684; see ‘The psychosocial impact of war trauma and torture on South Asian refugees’ above,
n71.
���� See ‘Burmese political dissidents in Thailand’ above, n71.
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political detainee populations.73 Other psychological effects are summarised in
Table 1.

• Relationships are adversely affected by distrust or loss of faith in people
• Survivor guilt prevents enjoyment of life and can lead to self-destructive
behaviour
• Anger and aggressive behaviour result from low frustration tolerance as a
result of stress and lack of sleep, as a protest against loss, as a response
to injustices and as a reaction to shame and guilt.

4.2

Effects in Children and Adolescents

Children are victims of torture,75 witness torture76 and experience the indirect effects
of their parents or caregivers having been tortured. Prevalence of torture cases
among children and young adolescents is still not known, however many cases
have been documented for particular conflicts by human rights organisations.77
For example, ‘in fighting in Bosnia Herzegovina and Croatia, it has been deliberate
policy to rape teenage girls and force them to bear the enemy’s child’.78
Rape of girls has also been used in Rwanda, Mozambique and Liberia to
systematically destroy communities.79 In Cambodia, and under the Nazi regime,
torture of children was systematic and extensive. Human rights organisations have
also reported cases of direct torture of children in Turkey80 and the Philippines
and reported the forcible recruitment of child soldiers in Angola, Mozambique,
and the Democratic Republic of Congo.
In the Philippines, there were 403 documented cases of child torture in the period
1976-1992. The majority were aged 15-18 years.
Torture of children and adolescents rarely occurs in isolation but along with a
range of other traumatic events and hardships. Many experience enduring loss
when parents or caregivers are killed or disappeared, they witness atrocities,
experience uprooting from their homes and suffer extreme privations.81
(75) Protacio-Marcelino E, Teresa de la Cru M Z, Camacho A Z and Balanon F Torture of children
in situations of armed conflict Program on Psychosocial Trauma and Human Rights, Center for
Integrative and Development Studies, University of the Philippines, 2000.
���� UNICEF The state of the world’s children 2005 http://www.unicef.org/publications/index_24432.
html (accessed 30 October 2007).
���� Berezina E. Children and torture: the hidden practice of systematic violence, Youth Advocate
Program International Resource Paper, [no date], http://www.yapi.org/rpchildrenandtorture.
pdf#search=%22%22child%20torture%22%20pdf
(accessed 30 October 2007).
(78) UNICEF, above, n 76.
(79) Ibid.
(80) Helsinki Watch ‘Nothing unusual’: the torture of children in Turkey New York: Human Rights
Watch 1992.
(81) Boothby N ‘Trauma and violence among refugee children’ in Marsella A J, Bornemann T, Ekblad
S, Orley J (eds) Amidst peril and pain Washington, DC: American Psychological Association
1994.
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A study of 85 children whose parents had been tortured in Chile showed:

68 percent had emotional disorders, physical symptoms or both. Studies
of the children of torture victims from Chile, Argentina and Mexico have
found ‘chronic fear, depressive mood, clinging and overdependent
behaviour, sleep disorders, somatic complaints and an arrest or
regression of social habits and school performance.’83
In a study conducted in Sweden the children of tortured parents had more
symptoms of anxiety, depression, post-traumatic stress, attention deficits and
behavioural disorders compared with a group of children whose parents had
experienced violence but not torture.84
For children directly exposed to torture and extreme violence, post traumatic
stress disorder is common. Kinzie et al found that 48% of children targeted under
the Pol Pot regime had developed PTSD, and 41% had developed depression
four years after leaving Cambodia. Children not residing with a family member
were most likely to show psychiatric symptoms.85

(82) Wraith R ‘Children and personal disaster: risk and preventative intervention’ in Raphael B and
Burrows G (eds) Preventative psychiatry Amsterdam: Elsevier Science 1995, pp323-341; Rutter
J Refugee children in the classroom London: Trentham Books 1994, p93; Refugee Trauma Task
Force of the National Child Traumatic Stress Network (NCTSN) Mental health interventions for
refugee children in resettlement: White Paper II 2005 http://www.nctsnet.org/nctsn_assets/pdfs/
promising_practices/MH_Interventions_for_Refugee_Children.pdf (accessed on 30 October
2007).
(83) Cohn, J et al ‘A study of Chilean refugee children in Denmark’ The Lancet, 326 (8452), 24 August
1985, pp437-8.
���� Atia D, Erling S and Per-Anders R ‘Children in families of torture victims: transgenerational
transmission of parents’ traumatic experiences to their children’ International Journal of Social
Welfare 14 (1), 2005, pp23–32.
���� Kinzie J, Sack W, Angell R, Manson S and Rath D ‘The psychiatric effects of massive trauma on
Cambodian children’ Journal of the American Academy of Child Psychiatry 25, 1986, pp 370376.
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There is a considerable body of evidence to show that children often experience
a psychological reaction to trauma not dissimilar to that found in adults.82 In
addition, the developmental impact can be profound in cognitive, interpersonal,
moral and emotional domains of functioning.

4.3

Long-term Effects of Torture

John Conroy, who undertook a detailed study of both the perpetrators and
survivors of torture, has written:

the forces unleashed by a man only doing his job, a man simply following
orders, a man who may not even know the name of his victim, are
extraordinarily powerful. Long after the torturer and his or her prey are
dead, the acts committed in a hidden place – perhaps in a matter of a
few minutes or hours – live on.86
One way in which effects live on is through the breaking of relationships. The
destructive impact on family and community is indeed the intention of the
torturer.
The personal, familial and social impact of torture is starkly evident in the instance
of rape:

Besides the physical and psychological damage caused by the torture,
sexual abuse has additional consequences for women, such as the risk
of being infected with sexually transmitted diseases and of pregnancy,
miscarriage, forced abortion or sterilization. In a large number of
socio-cultural contexts, rape and sexual abuse continue to entail
the stigmatization and ostracism of the victim upon her return to the
community and family.87
A number of factors have been found to influence the long term impact of torture.
They include several features of the recovery environment:
• access to services
• connections with family and community
• parental coping style and support
• opportunities to pursue meaningful goals and the attainment of justice.88

���� Conroy, J Unspeakable acts – ordinary people: the dynamics of torture, California: University of
California Press 2000, p183.
���� Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or
punishment 1 September 2004, UN doc A/59/324, paragraph 53. http://www.statewatch.org/
news/2004/nov/un-torture-doc1.pdf (accessed 30 October 2007).
���� Bettelheim B Surviving and other essays New York: Random House 1979; Dubrow N, Laski N
L, Palacios C and Gardiner M ‘Traumatised children: helping child victims of violence’ in Daniela
Y, Rodney N S and Elisabeth L (eds) International responses to traumatic Stress New York: Bay
wood 1996, pp 307-345; Gabardine J and Costly K ‘Children’s response to war: what do we
know?’ in Leavitt L A and Fox N A (eds) Psychological effects of war and violence on children
Hillsdale: Lawrence Erlbaum 1993.
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…if the world keeps silent afterward, torture is
not only victorious but permanent,
eternal, and continuous.
K. Millett, The Politics of Cruelty89

��������������
Millett K The Politics of Cruelty London: Penguin 1994, p300.
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While survivors and their families fight for dignity of the self and others after the
degradation and humiliation of torture, it is the responsibility of society to uphold
the sanctity of life.

5

Laws and Instruments Prohibiting Torture

Torture and CID are prohibited by both international and national laws.

5.1

International Law

The right not to be subjected to torture or to cruel, inhuman or degrading treatment
or punishment was first stated in the Universal Declaration of Human Rights and
Freedoms adopted by the UN General Assembly in 1948 (Article 5).
The right was subsequently incorporated into the International Covenant on Civil
and Political Rights (ICCPR), a global treaty adopted in 1966 that as of September
2006 has156 States Parties. Australia became a party to the ICCPR in 1980.
Similar provisions occur in the human rights treaties of international regions:
the European Convention for the Protection of Human Rights and Fundamental
Freedoms, the African Charter on Human and People’s Rights and the American
Convention on Human Rights.
However, the pre-eminent instrument now referred to internationally is the UN
Convention Against Torture.
5.1.1 The Convention Against Torture
The nature of governments’ obligations with respect to torture are specified in
detail in the Convention Against Torture or Other Cruel, Inhuman or Degrading
Treatment or Punishment (CAT). A summary of the main elements of CAT can be
found in the annex to this report. The full text of the CAT can be found at: http://
www.unhchr.ch/html/menu3/b/h_cat39.htm.
The CAT was adopted by the UN in 1984 and, as of October 2007,
141 states are parties to it. Australia became a party in 1989. A
Committee Against Torture has been established to monitor states’
compliance with the treaty. Committee reports are published online at:
http://www.ohchr.org/english/bodies/cat/index.htm.
Australia has also recognised the competence of the Committee to consider
complaints by individuals that the state has violated their rights under the CAT.
The main elements of implementation of the CAT include:
• States are required to incorporate the crime of torture into their domestic
legislation and to punish acts of torture by appropriate penalties
• States are required to undertake a prompt and impartial investigation of
any alleged act of torture
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• States are required to establish an enforceable right to fair and adequate
compensation and rehabilitation for victims of torture or their dependants
• No exceptional circumstances such as a state of war or a threat of war,
internal political instability or any other public emergency may be invoked
as a justification for torture. The same applies, in the case of an individual
offender, to an order from a superior officer or a public authority
• States are prohibited from returning a person to another State where he or
she would be at risk of torture (principle of non-refoulement). They must
ensure, on the other hand, that an alleged perpetrator of torture present in
any territory under their jurisdiction is prosecuted or extradited to another
State for the purpose of prosecution
• States agree to ensure that education regarding torture is included in the
training of law enforcement personnel, civil or military, medical personnel,
public officials and other persons who may be involved in the custody,
interrogation or treatment of anyone subjected to any form of arrest,
detention or imprisonment
• States must submit regular reports to the Committee Against Torture on
the measures they have taken to give effect to their undertakings under
the CAT.
5.1.2 The Optional Protocol to the Convention Against Torture
In 2002, the UN General Assembly adopted a treaty which complements the CAT,
called the Optional Protocol to the UN Convention Against Torture (OP-CAT). The
aim of the OP-CAT is to prevent torture and CID by establishing a system of visits
by independent international and national bodies to places of detention.
The OP-CAT entered into force on 22 June 2006 and, as of October 2007, 34
states are parties to it, with another 60 having signed but not yet ratified. The
Australian Government has recently (in February 2008) signaled its intention to
ratify the Protocol.
5.1.3 The International Covenant on Civil and Political Rights
(ICCPR) and First Optional Protocol
As described in Section 2 of this publication, the ICCPR prohibits torture, cruel,
inhuman and degrading treatment, in article 7. As of October 2007, 160 states are
parties to the Convention, including Australia. The ICCPR requires State parties
to adopt legislative or other measures to give effect to the rights recognised in it.
States are also required to submit regular reports to the Human Rights Committee
on how the rights are being implemented.
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• States must ensure that statements made as a result of torture are not
invoked as evidence in legal proceedings (except against a person
accused of torture as evidence that the statement was made)

Like the CAT, the ICCPR also has a complaints procedure (‘the first Optional
Protocol’) which enables individuals to make a complaint to the Human Rights
Committee if they believe that the state has violated one of their rights under
the ICCPR. Australia has ratified the Optional Protocol and therefore recognises
the competence of the Human Rights Committee to consider communications
from individuals. On finding a violation, the Human Rights Committee releases
recommendations, which, although non-binding, are nonetheless issued in a
‘judicial spirit’.
5.1.4 The Convention on the Rights of the Child
The Convention on the Rights of the Child requires States to ensure that no child is
subjected to torture or other degrading treatment or punishment.90 As of October
2007, 193 countries were parties to the Convention, including Australia. The
Convention also requires that states protect children from mental and physical
abuse. Article 19 states:

States Parties shall take all appropriate legislative, administrative, social
and educational measures to protect the child from all forms of physical
or mental violence, injury or abuse, neglect or negligent treatment,
maltreatment or exploitation, including sexual abuse, while in the care
of parent(s), legal guardian(s) or any other person who has the care of
the child.
In the report of a 2004 Australian inquiry into the mandatory immigration detention
of children, the Human Rights and Equal Opportunity Commission found that:

Australian laws that require the mandatory immigration detention of
children, and the way these laws are administered by the Commonwealth,
have resulted in numerous and repeated breaches of the Convention on
the Rights of the Child.91
The inquiry also found that, ‘children in immigration detention for long periods of
time are at high risk of serious mental harm.’92
5.1.5 The Geneva Conventions
Torture and other acts of ill-treatment are also specifically prohibited by the
Geneva Conventions of 1949 which are commonly referred to as international

���� Convention on the Rights of the Child, article 37.
���� Human Rights and Equal Opportunities Commission A last resort: national inquiry into children in
immigration detention 2004 http://www.hreoc.gov.au/human_rights/children_detention_report/
summaryguide/index.html (accessed 30 October 2007).
���� Ibid.
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Under the third Geneva Convention which concerns the treatment of prisoners
of war:
•

there is an absolute prohibition on ‘violence to life and person, in
particular murder of all kinds, mutilation, cruel treatment and torture’ and
‘outrages upon personal dignity, in particular, humiliating and degrading
treatment’96

•

with respect to prisoners of war, ‘no physical or mental torture, nor any
other form of coercion, may be inflicted on prisoners of war to secure from
them any information of any kind whatever. Prisoners of war who refuse
to answer may not be threatened, insulted, or exposed to unpleasant or
disadvantageous treatment of any kind.’97

5.2

Australian Law

While the terms ‘torture’ and ‘CID’ are not used within many Australian laws,
these acts are covered by criminal and civil laws in all the states and territories,
for example, laws prohibiting assault and rape.
At the Federal level, specific legislation was introduced to give partial effect
to Australia’s obligations under the CAT. The Crimes (Torture) Act 1988
(Commonwealth) makes an act of torture a crime, but in very limited circumstances.
The Act covers the conduct only of public officials, and people acting in an official
capacity, and it covers that conduct only if it occurs outside of Australia. A person
must either be an Australian citizen or present in Australia to be charged under the
Act. The conduct is an offence only if at the time, the conduct would have been
an offence if done within Australia.98

���� See International Committee of the Red Cross http://www.icrc.org/Web/Eng/siteeng0.nsf/
htmlall/genevaconventions (accessed 30 October 2007).
���� Fourth Geneva convention relative to the protection of civilian persons in time of war article
147.
���� See ‘ICRC aide-memoire’ Commentary to article 147 of the Fourth Geneva Convention 3
December 1992.
���� Third Geneva convention relative to treatment of prisoners of war Article 3.
����������������������
Ibid., Article 17.
�������������������������������������������
���������������������������������������
See O’Neill, N, Rice, S and Douglas, R Retreat from injustice: human rights law in Australia
Annandale: Federation Press 2004, p184.
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humanitarian law or the laws of war. The Conventions have been acceded to by
194 states and have widespread acceptance.93 Under the Conventions, ‘Torture
or inhuman treatment’ or ‘wilfully causing great suffering or serious injury to
body or health’ are considered ‘Grave Breaches’.94 Rape is also recognised as
constituting ‘torture or inhuman treatment’.95

Australia’s Extradition Act (1988) requires the Attorney General to be satisfied
that a person will not be subjected to torture if extradited.99 This Act gives partial
effect to the requirement under the CAT that states should not send a person to
another state where they are likely to be tortured.100 However, there is a gap in
Australian law relating to refoulement (returning a person seeking refuge to their
own state) of unsuccessful asylum seekers. The UN Committee Against Torture
has expressed concerns at the absence of appropriate review mechanisms in
Australia for ministerial decisions in respect to refoulement.101

����Extradition Act (1988) Section 22 (3).
����������������������
Ibid., Article
����������
3.
���������
����
See Concluding observations of the Committee Against Torture: Australia 21 November 2000, UN
Doc A/56/44, paragraph 47-53. http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/A.56.44,paras.4753.En?OpenDocument (accessed 30 October 2007). See also O’Neill et al, above, n101, p185.
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Use of Evidence Obtained
Through Torture

The question of whether evidence obtained under torture can be used in trials
has received considerable attention recently. However, there has also been a
long historical debate about this issue, conducted through the judicial system.
The debate has centred on the unreliability of statements obtained under torture,
but also moral arguments surrounding the protection of the accused’s rights and
fairness in the criminal process.102

6.1

Exclusion Under the CAT

Article 15 of the Convention Against Torture provides that ‘any statement which
is established to have been made as a result of torture shall not be invoked as
evidence in any proceedings.’
The main reasons for excluding evidence obtained through torture and other
coercive means are:
• Such evidence is unreliable because people being tortured will make false
admissions or provide untrue information if that is necessary to stop the
torture
• Denying state officials the right to use evidence obtained through torture in
court may discourage the practice; allowing the inclusion of this evidence
is likely to encourage torture
• For a court to consider such evidence would be antithetical to and would
seriously damage the integrity of the proceedings.103

6.2

Exclusion in International Criminal Tribunals

While the procedural rules of the International Criminal Tribunals do not expressly
exclude the admission of evidence procured through torture, when the issue has
arisen tribunals have adamantly stated that they would not allow such evidence
to be introduced.
Two rules of evidence of the International Criminal Tribunals for the former
Yugoslavia and for Rwanda are particularly pertinent. Rule 89 (c) provides that
a tribunal ‘may admit any relevant evidence which it deems to have probative
value.’ On face value this might suggest that evidence obtained through
torture is permitted. However, Rule 95 ‘Evidence obtained by means contrary
������������������������������������
See
�������������������������������
House
���������������������������
of Lords decision in A(FC) and others (FC)(Appellants) v Secretary of State for the
Home Office (Respondent) (2004) [2005] UKHL 71.
�����������������������������������������������������������������������������������������������
These reasons are cited by a number of judges in the House of Lords decision, above, n105.
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6

to internationally protected human rights’ provides that ‘no evidence shall be
admissible if obtained by methods which cast substantial doubt on its reliability
or if its admission is antithetical to, and would seriously damage, the integrity of
the proceedings.’
In a number of cases, the International Criminal Tribunal for the former Yugoslavia
has indicated that Rule 95 definitely precludes the admission of ‘statements
which are not voluntary, but rather are obtained by means including oppressive
conduct.’104 In other words, rule 95 overrides rule 89 (c), making evidence obtained
by torture inadmissible.105

6.3

Exclusion Under National Laws

6.3.1 Australia
The rule excluding evidence procured by torture is commonly provided by national
laws and by decisions of courts on the fundamental principles of ensuring fair
trials. The Australian Government has informed the Committee Against Torture
that:

In each criminal jurisdiction in Australia, either statute law or the common
law ensures that any statement induced by torture cannot be admitted
in evidence in court.106
6.3.2 The United States
The US Supreme Court has stated that the US Constitution prohibits the admission
of coerced confessions:

It is now inescapably clear that the Fourteenth Amendment forbids the use
of involuntary confessions not only because of the probable unreliability
of confessions that are obtained in a manner deemed coercive, but also
because of the ‘strongly felt attitude of our society that important human
�����Prosecutor v Sefer Halilovic, Case number IT-01-48-T, 16 February 2005, paragraph 9. The same
position has been taken consistently in other cases e.g. Prosecutor v Zejnil Delalic and others,
Case number IT-96-21-T, 2 September 1997, where the tribunal stated that ‘there is no doubt
statements obtained from suspects which are not voluntary, or which seem to be voluntary
but are obtained by oppressive conduct, cannot pass the test under Rule 95’ (paragraph 41);
Prosecutor v Naser Oric, IT-03-68-T, 21 October 2004, paragraph 11(x).
����������������������������������������������������������������������������������������������
�����������������������������������������������������������������������������������������
This is contrary to what Australian Attorney-General Philip Ruddock has claimed. See for
example ‘Approaches to use of evidence obtained by torture’ ABC Adelaide Radio Transcript 7
December 2004 http://www.ag.gov.au/agd/WWW/MinisterRuddockHome.nsf/Page/Interview_
Transcripts_2004_Transcripts_7_December_2004_-_Transcript_-_Radio_Interview (accessed
30 October 2007).
����� Australia’s second and third report under the Convention Against Torture submitted to the
Committee Against Torture 19 October 1999, UN Document number CAT/C/25/Add.11,
paragraph 86.
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6.4

An Exception for Trials of Alleged Terrorists?

In the context of the so-called ‘War on Terror’ there have been two recent
situations where governments determined that evidence obtained through
coercive interrogation should be admissible in judicial proceedings relating to
alleged terrorists.
Both of these decisions have subsequently been overturned, however they provide
illustrative case studies of how governments have been prepared to override longestablished rules in relation to the use of evidence obtained under torture.
6.4.1 People Detained at Guantanamo Bay
In 2001 the US Government established ‘military commissions’ to prosecute nonUS citizens detained at Guantanamo Bay.
Lawyers for detainees, human rights organisations, the UK Government and
others argued that these military commissions would not provide fair trials, for a
number of reasons.109
One key ground of objection was that the procedural rules of military commissions
permitted the admission of evidence procured by torture. Under the original
rules for military commissions, evidence was to be admitted if in the opinion of
the Presiding Officer ‘the evidence would have probative value to a reasonable
person.’110

�����Blackburn v. Alabama 361 U.S. 199, 206-207.
(108) Spano v. New York 360 U.S. 315, 320-321; Jackson v. Denno 378 U.S. 368, 385-86 (1964). UK
judge Lord Bingham outlines the exclusionary rule in Canada, France, Spain, the Netherlands
and Germany in his decision in A(FC) and others (FC)(Appellants) v Secretary of State for the
Home Office (Respondent) (2004) [2005] UKHL 71, paragraph 37.
����������������������������
See Human Rights Watch Briefing on US military commissions http://www.hrw.org/backgrounder/
usa/gitmo0705 (accessed 30 October 2007).
���������������������������
Department of Defense Military commission order no 1 21 March 2002, 6D(1).
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values are sacrificed where an agency of the government, in the course
of securing a conviction, wrings a confession out of an accused against
his will,’107 and because of the ‘deep-rooted feeling that the police must
obey the law while enforcing the law; that in the end life and liberty can
be as much endangered from illegal methods used to convict those
thought to be criminals as from the actual criminals themselves.’108

Australian Attorney-General Ruddock indicated that the Australian Government
does not find it objectionable that military commissions might consider evidence
obtained by torture because similar rules apply in the US and the international
criminal tribunals. In explanation he said:

…the question of how you deal with evidence obtained by torture varies
from body to body and the Americans use the probative system, the
United Nations use the system of testing probative value, we use a
system whereby if evidence is adduced that the evidence was obtained
by torture, it is disallowed.111
However, as documented above, the assertion that evidence procured by torture
might be admitted in the US or in an international criminal tribunal is wrong.
On 24 March 2006, the US Department of Defence issued a new evidentiary
rule that prohibited prosecutors from introducing, and military commissions
from admitting, statements made as a result of torture. The rule ‘acknowledges
the obligations assumed by the United States under Article 15’ of the CAT with
respect to military commission trials.112 Under the new rule:

The prosecution shall not offer any statement determined by the
prosecution to have been made as a result of torture. The commission
shall not admit statements established to have been made as a result of
torture as evidence against an accused…
On June 29 2006, the Supreme Court struck down the system of military
commissions that President George W. Bush had authorised in November 2001,
finding that the president lacked congressional authorisation to establish the
commissions.113 The Court also found that the commissions’ procedures violated
basic fair trial standards which mandated the humane treatment of all persons
held by the United States in the ‘conflict with al Qaeda.’ The Court also questioned
the abusive interrogation techniques used by the CIA and made clear that these
violated US obligations under international law.114
In response to the Supreme Court’s decision, Congress passed the Military
Commissions Act (MCA) in September 2007, which provides a legal basis for

�����������������������������������
Transcript of radio interview Approaches to use of evidence obtained by torture; Mick
Keelty comments 891 ABC Adelaide, 7 December 2004 http://www.ag.gov.au/agd/www/
ministerruddockhome.nsf/Page/Interview_Transcripts_2004_Transcripts_7_December_2004_-_
Transcript_-_Radio_Interview# (accessed 30 October 2007).
���������������������������
Department of Defense Military commission instruction no 10 24 March 2006.
�����Hamden v. Rumsfeld 29 June 2006.
����������������������������
See
�����������������������
Human Rights Watch Q and A: Military Commissions Act of 2006 http://hrw.org/backgrounder/
usa/qna1006/ (accessed 30 October 2007).
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The MCA has been criticised by the Special Rapporteur on the Protection of
Human Rights and Fundamental Freedoms while Countering Terrorism, Martin
Scheinin, who has stated that ‘a number of provisions of the MCA appear to
contradict the universal and fundamental standards and due process enshrined
in Common Article 3 of the Geneva Conventions.’117
6.4.2 The Detention of Suspected Terrorists in the United Kingdom
In 2001, the UK legislated to permit the detention of non-citizens who were
suspected of involvement in terrorism, but who could not be deported from the
UK. A special court, the Special Immigration Appeals Commission (SIAC), heard
appeals by detained people against orders to detain them.
The question arose whether SIAC could consider evidence procured by torture.
In legal action on the issue, the UK Government argued that SIAC could receive
evidence which may have been procured by torture if it was inflicted by officials
of a foreign state without the complicity of UK authorities.
However, the House of Lords – the UK’s ultimate appeal court – ruled that evidence
obtained through torture could not be admitted in court proceedings even when
that was committed by agents of a foreign country without the complicity of British
authorities.118 The judges stated that both UK and international law prohibited the
inclusion of such evidence.

�������������������������
See the White House Fact sheet: the Military Commissions Act of 2006 http://www.whitehouse.
gov/news/releases/2006/10/20061017.html (accessed 30 October 2007).
�����������������������������������������
See Human Rights Watch, above, n117.
������������������������������������
���������������������������������������
See United Nations Press release: UN expert on human rights and counter terrorism concerned
that Military Commissions Act is now law in United States 27 October 2006 http://www.unhchr.
ch/huricane/huricane.nsf/view01/13A2242628618D12C12572140030A8D9?opendocument
(accessed 30 October 2007).
����������������������������������������������������������������������������������������������������
A(FC) and others (FC)(Appellants) v Secretary of State for the Home Office (Respondent) (2004)
[2005] UKHL 71.
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the military commissions.115 Although the MCA prohibits the use of statements
obtained through torture as evidence in a trial, it nonetheless contains some
troubling aspects. For example, the rules permit the use of testimony obtained
through abusive interrogation techniques that were used prior to the passage of
the Detainee Treatment Act in December 2005 if they are found to be ‘reliable’
and if their admission is found to be in ‘the interests of justice.’ The rules on
‘hearsay’ or out-of-court statements provide that hearsay is admissible provided
that it is ‘reliable’ and has ‘probative’ value. This means that defendants could
be convicted based on second-hand summaries of statements obtained through
coercive interrogations.116

In the words of Lord Bingham of Cornhill:

(t)he principles of the common law, standing alone, in my opinion
compel the exclusion of third party torture evidence as unreliable,
unfair, offensive to ordinary standards of humanity and decency and
incompatible with the principles which should animate a tribunal seeking
to administer justice.119

�������������������������������������������������������������������������������������������������
Lord Bingham was one of the judges of the House of Lords which decided unanimously that the
Special Immigration Appeals Commission was not permitted to receive any evidence procured by
torture – A(FC) and others (FC)(Appellants) v Secretary of State for the Home Office (Respondent)
(2004) [2005] UKHL 71, paragraph 52.
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Terrorists and Torture

Over the past two decades, the increasing incidence of terrorist activities has
influenced the international debate over the use of torture.

7.1

Israel – The Landau Commission

In 1987 the Israeli Government appointed a commission of inquiry to examine
the methods of interrogation used by the General Security Service on terrorist
suspects. The Landau Commission (named after its head, former Supreme Court
President Justice Moshe Landau) determined that:

… in dealing with dangerous terrorists who represent a grave danger to the
State of Israel and its citizens, the use of a moderate degree of pressure,
including physical pressure, in order to obtain crucial information, is
unavoidable under certain circumstances. Such circumstances include
situations in which information sought from a detainee believed to be
personally involved in serious terrorist activities can prevent imminent
murder, or where the detainee possesses vital information on a terrorist
organisation which could not be uncovered by any other source (for
example, location of arms or caches of explosive for planned acts of
terrorism).120
The Landau Commission recommended the use of psychological pressure
predominantly and ‘that only ‘moderate physical pressure’ be sanctioned in
limited cases where the degree of anticipated danger is considerable.’121 The
approved interrogation methods were kept secret. A system of internal and
external supervision of the activities of the security services was established. The
Committee’s recommendations were approved by the government.
In 1998 the UN Committee Against Torture concluded that the physical means of
interrogation used by Israel’s security services (identified as holding, shackling in
painful positions, sleep deprivation and shaking of detainees) were severe and
violated the prohibition of torture.122
In 1999, the Supreme Court of Israel ruled on a petition from human rights
groups and a group of Palestinians complaining that the use of physical means
for interrogation was unlawful on various grounds, including that they constitute

����� Second periodic report of Israel to the Committee Against Torture 18 February 1997, UN doc.
CAT/C/33/Add.2/Rev.1, paragraph 5.
����������������������
Ibid paragraph 6.
����� Concluding observations of the Committee Against Torture: Israel 18 May 1998, UN doc.
A/53/44.
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‘torture’ which is prohibited under international law.123
The government contested the application, arguing among other things that:
• the interrogation methods did not constitute torture or CID
• the use of physical means was legal because they were only used in
exceptional circumstances when essential to save lives, and thus met the
requirements of the legal defence of ‘necessity’ to being convicted for
committing an act that would ordinarily be a criminal offence
The Supreme Court’s consideration of the law focused in particular on a hypothetical
situation involving a ‘ticking time bomb’: would it be lawful for interrogators to use
physical means of interrogation ‘when a bomb is known to have been placed in a
public area and will undoubtedly explode causing immeasurable human tragedy
if its location is not revealed at once?’124
The Supreme Court considered that the interrogation methods were impermissible
for various reasons, including that they went beyond what was ordinarily
permissible, were unreasonable, that ‘they impinge on the suspect’s dignity’, but
did not describe them as involving torture. The Court decided that if an interrogator
used physical coercion in a ticking time bomb situation and was prosecuted, they
might be able to invoke the defence of ‘necessity’. However, the defence was only
available in determining culpability after the event – it did not provide a source of
general authority for the infringement of human rights in advance.
The Court concluded with the acknowledgment that the decision did not make it
easier for Israel to deal with the harsh reality of the terrorist threat it faced:

This is the destiny of democracy, as not all means are open to it, and
not all practices employed by its enemies are open before it. Although
a democracy must always fight with one hand tied behind its back,
it nonetheless has the upper hand. Preserving the Rule of Law and
recognition of an individual’s liberty constitutes an important component
in its understanding of security. At the end of the day, they strengthen
its spirit and its strength and allow it to overcome its difficulties.125

����� Public Committee Against Torture in Israel and Others v the State of Israel and Others
H.C.5100/94.
����� Public Committee Against Torture in Israel and Others v The State of Israel and Others
H.C.5100/94, paragraph 14.
�������������������������
Ibid., paragraph 39.
��������������������
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The Debate on Torture Since ‘9/11’

Since the terrorist attacks in the USA of 11 September 2001, there has been
considerable debate about two related issues:
• are there circumstances in which it is morally acceptable to use torture to
interrogate suspected terrorists?
• should interrogators of terrorist suspects be given legal authority to use
torture?
In the words of UN High Commissioner for Human Rights, Louise Arbour:

the absolute ban on torture, a cornerstone of the international human
rights edifice, is under attack. The principle once believed to be
unassailable – the inherent right to physical integrity and dignity of the
person – is becoming a casualty of the so-called ‘war on terror’.126

After 9/11, the gloves came off.
Cofer Black, US State Department
Counter-terrorism Coordinator127

Views have ranged from ‘torture is always a terrible evil, morally horrible through
and through’ which may never be employed,128 to the drafting of detailed guidelines
for the circumstances in which it is morally justifiable to inflict torture even to the
extent of ‘annihilating’ the person being interrogated.129
These comments represent the two main analytical approaches to the question
of whether torture should be applied to terrorists, with startlingly different
conclusions.
One is that another human being should never be used as a means to an end –
therefore, torture may not be used to obtain information, even if it is to save the
lives of people who the bomb will kill. The most prominent recent exponent of this
school of thinking is moral philosopher Raimond Gaita.
���������������
Arbour, L Statement on Human Rights Day 7 December 2005.
���������������������������������������������������
See Bowden, M ‘The Dark Art of Interrogation’ Atlantic Monthly October 2003 http://www.
theatlantic.com/doc/200310/bowden (accessed 30 October 2007).
�����������������������������������������������������
Gaita, R ‘Torture: thinking of the unthinkable’ The Age 21 May 2005.
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Bagaric, M and Clarke, J ‘Not enough official torture in the world? The circumstances in which
torture is morally justifiable’ University of San Francisco Law Review 39 (3) Spring 2005, pp581616.
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7.2

The other analytical approach is described as utilitarian or consequentialist: what
is right is the course of action that leads to the greatest good for the greatest
number. Arguments for this approach are expounded by people such as legal
academics Alan Dershowitz and Mirko Bagaric.
Both of these approaches are explored in the following extracts from a number of
commentators, presenting views against and in favour of legislating to permit the
use of torture when interrogating terrorist suspects.
7.2.1 Alan Dershowitz
Alan Dershowitz, American lawyer and Professor of Law at Harvard Law School,
argues that it is inevitable that torture will be used in a ‘ticking bomb’ terrorist
situation – where somebody is detained who has information about a planned
attack that will kill many people. He believes this situation should be confronted
by requiring the interrogators to obtain a warrant to torture from a judge.130
‘The goal of the warrant,’ Dershowitz has suggested, ‘would be to reduce and
limit the amount of torture that would, in fact, be used in an emergency.’131
He writes:

Non-lethal torture is currently being used by the United States in an effort
to secure information deemed necessary to prevent acts of terrorism. It
is being done below the radar screen, without political accountability,
and indeed with plausible deniability. All forms of torture are widespread
among nations that have signed treaties prohibiting all torture.
The current situation is unacceptable: it tolerates torture without
accountability and encourages hypocritical posturing. I would like to see
improvement in the current situation by reducing or eliminating torture,
while increasing visibility and accountability. I am opposed to torture
as a normative matter, but I know it is taking place today and I believe
that it would certainly be employed if we ever experienced an imminent
threat of mass casualty biological, chemical, or nuclear terrorism.
If I am correct, then it is important to ask the following question: if torture
is being or will be practised, is it worse to close our eyes to it and tolerate
its use by low-level law enforcement officials without accountability, or
instead to bring it to the surface by requiring that a warrant of some kind
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Dershowitz, A ‘Tortured reasoning’ in Sanford Levinson (ed) Torture – a Collection Oxford: Oxford
University Press, 2004. Also available at http://www.alandershowitz.com/faqs/ouptorture.html
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7.2.2 Mirko Bagaric and Julie Clarke
Mirko Bagaric, Professor of Law at Australia’s Deakin University, and colleague
Julie Clarke, wrote a highly controversial paper justifying the use of torture in
certain circumstances, which was published in the Spring 2005 edition of the
University of San Francisco Law Review.133
Bagaric and Clarke argued that in certain circumstances the use of torture is
morally justifiable and unlike Dershowitz, who wants only nonlethal means
employed, suggest that even harm which kills the person being interrogated may
be permissible, even if the person turns out to be innocent.
They write:

The formal prohibition against torture is absolute – there are no
exceptions to it. This is not only pragmatically unrealistic, but unsound
at a normative level. … The pejorative connotation associated with
torture should be abolished. A dispassionate analysis of the propriety of
torture indicates that it is morally justifiable.134
Ultimately, torture is simply the sharp end of conduct whereby the
interests of one agent are sacrificed for the greater good.135
There are five variables relevant in determining whether torture is
permissible and the degree of torture that is appropriate. The variables
are (1) the number of lives at risk; (2) the immediacy of the harm; (3) the
availability of other means to acquire the information; (4) the level of
wrongdoing of the agent; and (5) the likelihood that the agent actually
does possess the relevant information. Where (1), (2), (4) and (5) rate
highly and (3) is low, all forms of harm may be inflicted on the agent –
even if this results in death.136
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be required as a precondition to the infliction of any type of torture under
any circumstances?132

This article created a storm of controversy in Australia, both in the human rights
field and within the law profession. The Victorian Foundation for Survivors of
Torture was unequivocal in its denunciation of the arguments presented by
Bagaric and Clarke.137
7.2.3 Raimond Gaita
Raimond Gaita, Professor of Philosophy at the Australian Catholic University
and Professor of Moral Philosophy at King’s College London, has been another
prominent voice on torture.
For Gaita, torture is ‘morally terrible through and through’ because it assaults
the sacredness of persons.138 Gaita argues that the harm inflicted upon a victim
of torture cannot be explained by mere reference to the severe physical or
psychological harm. It is also about the evil done to the victim by denying their
very humanity.
Gaita’s views are based on the belief that all people are precious. Torture is the
radical denial of the dignity of human beings. It reduces human beings to ‘things’.
Thus, torture should never be regarded as a ‘lesser evil’ that we must sometimes
choose to prevent a greater evil.139 In a recent Australian Quarterly Essay, Gaita
writes that there are two good reasons to condemn torture as an offence against
human dignity:

The first is that unlike many, perhaps most, forms of violence against
persons, torture can never be committed while according its victim the
kind of respect that Kant rightly called unconditional … In this respect,
torture is different not only from other killings but even execution, as
testimony from executioners and their victims amply proves. The second
reason is that although the inalienable dignity that supposedly even
torture can touch is a fiction, we should be more respectful of dignity
that is essentially alienable. In the essentially secular, human world of
politics, no one should be alienated from ordinary, alienable dignity that
only a saint could see the full humanity in them.140
7.2.4 Henry Shue
Henry Shue, Professor of Ethics and Public Life at Cornell University, argues that
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If torture were permitted, Shue suggests, civilised society would be in jeopardy.
In an article published in the American journal Dissent (2003), he argues:

Torture falls beneath the minimal standards of civilization, and there are
powerful reasons to protest any advance permission for such degrading
action…Formal exceptions invite widespread abuse, especially where a
judicial system is under the degree of intimidation inflicted by the Bush
administration since 9/11…
An initial reason why the United States should never engage in torture
is precedent. We have no guarantee that a precedent of refraining from
torture will be followed by others, but we can be sure that a precedent
of engaging in torture will be followed….
Justifications for torture thrive in fantasy. We imagine we have exactly
the person we need…We imagine that the person we hold knows exactly
what we need to know…We imagine that the person will reveal exactly
what we need…We imagine that the information that will be revealed
will be sufficient to prevent the terrible catastrophe…It is as easy to
imagine the perfect torture as it is the perfect murder. The question is,
what guidance do such imaginings provide for the real world in which
things tend to go awry and to have unexpected consequences?...
The ultimate reason not to inflict agony upon other human beings is that
it is degrading to all involved: all become less human.142
7.2.5 Kim Scheppele
Kim Scheppele, Laurance S. Rockefeller Professor of Public Affairs and the
University Center for Human Values and Director of Law and Public Affairs at
Princeton University, argues that the ‘ticking bomb’ is an unsound basis for
deciding that torture should be permitted because it is clear that government
officials have been using, and want to continue to use, coercion in a much wider
range of circumstances. She believes that if torture for exceptional cases is
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although it is possible to imagine extraordinary situations in which it would be
morally permissible to torture, they are so far removed from the ordinary situations
which occur in the real world as not to provide a sound basis for public policy.141

legitimised, it is more likely to be used and abused in the situations that actually
occur commonly.
She writes:

The ‘war on terrorism’ …provides the present context within which
decisions to torture, or to use highly coercive interrogation techniques,
are being made. We have seen that there has been a persistent
tendency on the part of the Bush Administration to use highly coercive
interrogation techniques in situations that depart rather dramatically
from what the hypothetical [‘ticking bomb’ scenario] suggests would
generate approval for torture.
First, most of the permitted coercive interrogation techniques have been
approved across the board for all detainees held by the military or the CIA,
without requiring that they be reserved for situations that approximate
the nuclear terrorist hypothetical … the highly coercive interrogation
techniques that have already been used have not been limited to
situations in which there is an imminent and momentous threat, or to
situations in which the detainee is clearly known to possess information
relevant to stopping an actual attack. Coercive interrogations have been
used for general fishing expeditions and not for the sort of targeted
interrogations imagined in the hypothetical. Finally, these highly coercive
interrogation techniques do not seem to have produced information that
has stopped any particular terrorist attack at an advanced stage. …
If these are the circumstances in which highly coercive interrogation
techniques have already been used, then would it make sense to
believe that the very people who designed and presided over the
implementation of this policy ought to be allowed to extend it into
even more questionable techniques? … The United States has, in fact,
already been engaged in a large experiment to see what results torture
produces and whether torture can be used in the narrowly tailored way
suggested by the hypothetical. What careful observers can see from the
results thus far, in an entirely unhypothetical way, is that this experiment
has gone badly wrong.143

������������������������������������������������������������������������������������������������������
Scheppele, K ‘Hypothetical torture in the ‘war on terrorism’’ paper presented at the Association
of American Law Schools, San Francisco, January 2005, pp50-52 http://www.aals.org/am2005/
saturdaypapers/1030scheppele.pdf (accessed 30 October 2007). A later version of this paper
was published as Scheppele, K ‘Hypothetical torture in the ‘war on terrorism’’ Journal of National
Security Law and Policy May 2005, pp285-340.

50

Michael Ignatieff, a Canadian author, academic and politician,144 argues for a total
prohibition on torture on the grounds that, when committed by a state, it ‘expresses
the state’s ultimate view that human beings are expendable’.145 He does, however,
acknowledge that, in situations such as the ‘ticking bomb’ scenario, an ‘outright
ban on torture and coercive interrogation [would] leave a conscientious security
officer with little choice but to disobey the ban ... At trial, a defence of necessity
could be entered in mitigation of sentence, but not to absolve or acquit.’146
He writes:

Legalisation of physical force in interrogation will hasten the process
by which it becomes routine. The problem with torture is not just
that it gets out of control, not just that it becomes lawless. It inflicts
irremediable harm on both the torturer and the prisoner. It violates basic
commitments to human dignity, and this is the core value that a war on
terror, waged by a democratic state, should not sacrifice, even under
threat of imminent attack…
A further problem with physical torture is that it inflicts damage on those
who perpetrate it as well as those who are forced to endure it. Any
liberal democratic citizen who supports the torture of terrorist suspects
in ticking-bomb cases must accept responsibility for the psychological
damage done to victim and interrogator.
Torture exposes agents of a democratic state to the ultimate moral
hazard. The most plausible case for an absolute ban on physical torture
relates precisely to this issue of moral hazard. No one should have to
decide when torture is or is not justified, and no one should be ordered
to carry it out. An absolute prohibition is legitimate because in practice it
relieves public servants from the burden of making intolerable choices.
For torture, when committed by a state, expresses the state’s ultimate
view that human beings are expendable. This view is antithetical to the
spirit of any constitutional society whose raison d’etre is the control of
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7.2.6 Michael Ignatieff

violence and coercion in the name of human dignity and freedom.
The chief ethical challenge with relation to terrorism is relatively simple –
to discharge duties to those who have violated their duties to us.
We have to do this because we are fighting a war whose essential prize
is preserving the identity of liberal society itself and preventing it from
becoming what terrorists believe it to be. Terrorists seek to strip off the
mask of law to reveal the nihilist heart of coercion within, and we have to
show ourselves and the populations whose loyalty we seek that the rule
of law is not a mask but the true image of our nature.147
7.2.7 Paris Aristotle
Paris Aristotle, Director of the Victorian Foundation for Survivors of Torture,
argues that torture is unacceptable under any circumstances. Based on his firsthand experiences of working with survivors of torture for nearly twenty years,
he observes that torture has devastating effects on a person long after bodily
wounds have healed.148 Given the deep, complex and long-term effects of torture
– including the absolute subjugation of the human spirit – he believes it is not
possible to discuss torture merely as a question of ‘legality’.
In a recent speech given at Monash University he argued:

I do not believe that the nature of this threat is so profoundly different to
anything the world has seen before that we are forced to compromise our
commitment to respect the fundamental human rights of every person,
a commitment which includes the unqualified prohibition of torture. If we
respond to the threat of terrorism by compromising that commitment in
our treatment of those suspected of involvement and even those proven
to be responsible, we will profoundly damage the entire framework of
values that protects us all.149
Even if it were possible to speak of the legalisation of torture in some circumstances,
Aristotle, like Scheppele, argues that it would be impossible to devise a set of rules
for the controlled use of torture that would restrict its lawful use to the hypothetical
‘ticking bomb’ situation. It would be impossible to avoid the torture of innocent
people or the acceptance of grotesque forms of abuse of power.150
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A.

Organisations

8.1

Intergovernmental

8 Resources

8

United Nations Committee Against Torture
http://www.ohchr.org/english/bodies/cat/index.htm
The Committee Against Torture (CAT) is the body of independent experts that
monitors implementation of the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment by its State parties.
UN Special Rapporteur on Torture
http://www.ohchr.org/english/issues/torture/rapporteur/index.htm
The United Nations Commission on Human Rights, in resolution 1985/33, decided
to appoint an expert, a Special Rapporteur, to examine questions relevant to
torture. The mandate of the Special Rapporteur covers all countries, irrespective
of whether a State has ratified the Convention Against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment.
8.2

Regional

European Committee for the Prevention of Torture and Inhuman or
Degrading Treatment or Punishment
www.cpt.coe.int
Article 3 of the European Convention on Human Rights provides that ‘No one shall
be subjected to torture or to inhuman or degrading treatment or punishment’.
This article inspired the drafting, in 1987, of the European Convention for the
Prevention of Torture and Inhuman or Degrading Treatment or Punishment. The
Convention provides non-judicial preventive machinery to protect detainees. It
is based on a system of visits by the European Committee for the Prevention of
Torture and Inhuman or Degrading Treatment or Punishment (CPT).
8.3

Non-governmental

Amnesty International
www.amnesty.org
Association for the Prevention of Torture
www.apt.ch
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Human Rights Watch
www.hrw.org
International Rehabilitation Council for Torture Victims (IRCT)
www.irct.org
World Organisation Against Torture (OMCT)
www.omct.org

B.

Selected publications not cited in text

Amnesty International, Combating torture: a manual for action. The publication is
available at http://web.amnesty.org/pages/stoptorture-manual-index-eng
Association for the Prevention of Torture, Defusing the Ticking Bomb Scenario:
Why we must say No to Torture, Always, 2007. The publication is available at
http://www.apt.ch/component/option,com_docman/task,cat_view/gid,115/
Itemid,59/lang,en/
Quiroga, J and Jaranson, J, ‘Politically-motivated torture and its survivors: A desk
study review of the literature’, Rehabilitation and Research Centre for Torture
Victims, published in TORTURE Journal Volume 15, No. 2-3, 2005. The publication
is available at http://www.rct.dk/~/media/Files/torture2%203%20pdf.ashx
Roth, K, Worden, M, Bernstein, A (eds), Torture: does it make us safer? Is it ever
OK? A human rights perspective, The New Press, New York, 2005.
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Appendix

Appendix: Main Elements of the
Convention Against Torture
Article 1 – definition of torture
Torture is defined as any act by which severe pain or suffering, whether physical
or mental, is intentionally inflicted on a person for such purposes as obtaining from
him or a third person information or a confession, punishing him for an act he or a
third person has committed or is suspected of having committed, or intimidating
or coercing him or a third person, or for any reason based on discrimination of any
kind, when such pain or suffering is inflicted by or at the instigation of or with the
consent or acquiescence of a public official or other person acting in an official
capacity. It does not include pain or suffering arising only from, inherent in or
incidental to lawful sanctions.

Article 2 – measures to be taken by States
This Article obliges each party to the CAT to take effective legislative, administrative,
judicial or other measures to prevent acts of torture in any territory under their
jurisdiction.
No exceptional circumstances whatsoever – not a state of war or a threat or war,
internal political instability or any other public emergency – may be invoked as a
justification of torture. An order from a superior officer or a public authority may
not be invoked as a justification of torture.

Article 3 – prohibiting ‘refoulement’
A party must not expel, return (‘refoul’) or extradite a person to a country where
there are substantial grounds for believing that s/he would be in danger of being
subjected to torture.

Article 4 – penalties
A party must prohibit all acts of torture and complicity in torture as criminal
offences with appropriately severe penalties.

Article 5 – legal measures
A party must take the necessary legal measures to be able to prosecute crimes
of torture:
• When the offences are committed in any territory under its jurisdiction
• When the alleged offender is a national of the country
• When the victim was a national of that country, if the party considers it
appropriate.
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A party must also take the legal measures necessary to be able to prosecute
someone on its territory who is alleged to have committed torture in another
country, if the party does not extradite them to be prosecuted in the country
where they allegedly committed torture.

Article 10 – community education
A party must ensure that education and information regarding the prohibition
against torture are fully included in the training of law enforcement personnel,
civil or military, medical personnel, public officials and other persons who may
be involved in the custody, interrogation or treatment of anyone subjected to any
form of arrest, detention or imprisonment.

Article 11 – preventing torture
A party must keep under systematic review interrogation rules, instructions,
methods and practices as well as arrangements for the custody and treatment of
persons subjected to any form of arrest, detention or imprisonment in any territory
under its jurisdiction, with a view to preventing any cases of torture.

Article 12 – investigation mechanisms
A party must ensure that the competent authorities promptly and impartially
investigate wherever there is reasonable ground to believe that torture has been
committed on its territory.

Article 13 – complaints process
A party must ensure that any person who alleges s/he has been subjected to
torture on its territory has the right to complain to and to have her/his case
promptly and impartially examined.
People who complain and witnesses must be protected against all ill-treatment or
intimidation as a consequence of their complaint or any evidence given.

Article 14 – redress mechanisms
A party must ensure that victims of torture can obtain redress and have the
enforceable right to fair compensation including the means for as full rehabilitation
as possible.

Article 15 – use in evidence
Any statement which is established to have been made as a result of torture shall
not be invoked as evidence in any proceedings.
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A party must take steps to prevent within its territory acts of cruel, inhuman or
degrading treatment or punishment which does not amount to torture as defined
in article 1, when such acts are committed by or at the instigation of or with the
consent or acquiescence of a public official or other person acting in an official
capacity. In particular, the obligations contained in articles 10, 11, 12 and 13 shall
apply with the substitution for references to torture of references to other forms of
cruel, inhuman or degrading treatment or punishment.

Article 17 – Committee Against Torture
A Committee Against Torture will be established, consisting of 10 experts with
recognised competence in the field of human rights, to monitor states’ compliance
with the CAT.

Article 19 – regular reports
A party must submit to the Committee regular reports on the measures it has
taken to give effect to its undertakings under the CAT.
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Appendix

Article 16 – cruel, inhuman or degrading treatment or
punishment
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